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ABSTRACT
This thesis will argue that systemic barriers hinder the implementation of
international education laws designed to eliminate inequality.
practices are frequently embedded in national views.

Discriminatory

These views present

themselves in legislative choices despite the form of government.

Further,

embedded beliefs influence a nation’s commitment or resistance to international
human rights instruments. An analysis of state commitment and resistance to
international education laws will serve as a guide for identifying and understanding
the legislative barriers preventing the enactment of meaningful international
education policy.
Analyses on this subject have been reductionist in nature. They have failed
to sufficiently consider all relevant factors contributing to a nation’s commitment or
resistance to international human rights laws. For demonstrative purposes, this
inquiry will address the correlation between American and French domestic
education policy and commitment to the educational provisions of the International
Covenant on Economic, Social, and Cultural Rights as an example of international
human rights law. In no way does this inquiry claim that all developed nations can,
or should, be understood in the ways discussed here. This comparative analysis of
the United States and France provides a useful illustration of this point.!
!

!
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CHAPTER ONE
INTRODUCTION
Gaining a global commitment to international human rights principles is a
difficult and daunting task. 1

This thesis addresses systemic barriers to the

implementation of international education policy. State resistance and commitment
levels will serve as a guide for identifying and understanding the legislative barriers
that prevent the enactment of meaningful international education policy. This thesis
will ultimately argue that embedded worldviews influence a country’s willingness to
implement international legal instruments addressing education.
The international community has determined that access to a basic education is a
universal human right. The Universal Declaration on Human Rights was the first legal
instrument to assert the right to education.2 Since the Declaration’s promulgation in
1948, political analysts have evaluated the effectiveness of international education
policies by analyzing variations in state resistance and commitment levels regarding
international human rights legal instruments. The goal of this study is to explain the
correlation between state commitment and resistance levels to international human
rights laws related to international education standards and domestic worldviews.
Political analysts have offered a variety of explanations to account for state
resistance to international human rights laws. Analysts claim regional and cultural
!
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William Rubenstein, Response to Kenneth Roth, Human Rights Quarterly Vol.26 847 (2004).
Universal Declaration on Human Rights, G.A. Res. 217 (III) A (Dec. 10, 1948).
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tensions in the international human rights discourse are viewed as synonymous with
ideological conflicts.3 Analysts also claim that resistance to international human rights
laws stem from the perceived threat of international encroachment on state
sovereignty.4
International human rights laws have also been evaluated by focusing on the
absence of state commitment. Analysts claim that the international community relies
on outdated strategies when attempting secure state commitment to the ratification and
implementation of international human rights laws. 5 Similar to resistance-based
explanations, analysts also the claim the character of certain governance systems
prevents nations from committing to international human rights laws.6
Unfortunately, analysts often fail to consider the totality of the circumstances
within the international political discourse. Explanations tend to be reductionist in
nature and overlook big picture considerations. In reality, it is the unique combination
of social constructions, systems of governmentalities, and contemporary conditions that
accounts for a state’s resistance or commitment to international human rights policy.
An analysis that fails to evaluate these components simultaneously is necessarily
incomplete.
Methodology
This thesis is a study of the international education policy arising from existing
barriers to effective implementation of international education policy based on legal
research consisting of reviews of congressional documents, government reports, and
!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
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6

C. Bradley Thompson, The United States and Human Rights Treaties: Race Relations, the Cold War, and
Constitutionalism, Chinese Journal of International Law Vol.9 321, 322 (2010).
Id. at 322.
Phillip Alston, U.S. Ratification of the Covenant on Economic, Social and Cultural Rights: The Need for an
Entirely New Strategy, The American Journal of International Law, Vol.84 (2) 365, 366 (1995).
Thompson at 322.
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journal articles. The data to be analyzed draw on literature revealing patterns in
legislative choices as to purpose, goal, and catalysts of education legislation in the U.S.
and France.
This inquiry specifically addresses the question of whether discriminatory
practices are embedded in Western governance systems thus causing a lack of
commitment to international human rights laws. The following discussion will flesh
out the subjects of this analysis. Of concern here, is not only the approaches of specific
nations, but of the relevant institutions and contexts in which they assert themselves.
This inquiry will therefore begin with an introduction to the relevant participants.
Subjects of Study
The social consequences of rational policymaking are frequently a reflection of
contemporary social trends.7 Members of a society expect policymakers to translate
cultural values into prescriptions for social action. Similar expectations apply to the
international community.

International organizations provide political leverage to

member states and develop social policies that are articulated through a variety of legal
instruments.
Sovereign nations began to acknowledge the existence of an international
community in the wake of the international crisis created by World War I.
International organizations emerged creating a discursive space for addressing global
concerns.

The League of Nations was established as a forum for international

collaboration following World War I. The organization was unsuccessful because it
lacked meaningful mechanisms for enforcing policy goals. The United Nations (herein
U.N.) replaced the League of Nations as the leading international organization
!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
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Id. at 404.
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following World War II. In response to it’s predecessor’s failure, the U.N. created a
security council charged with enforcing international laws. The U.N. Security Council
consists of five permanent member states and eight elected states.
With over 300 member states and numerous governing bodies, the United
Nations is perhaps the most influential international organization in the world. An elite
group of economic and military powers weld substantial influence in policymaking
discourse of the U.N. These nations frequently craft legal instruments designed to
apply to the international community’s less powerful nations. Since policies are not
designed for universal application, the substance and the object of policy goals are
frequently disconnected.
The United States and France are two of the most influential U.N. member
states. Both nations joined the U.N. as permanent members of the Security Council. In
addition to serving as permanent members of the U.N. Security Council, the power
position of both nations is evidenced in a number of ways. For example, English and
French are the official languages of the U.N.8 American and French power positions are
a testament to these nations’ function as “governmentalities”. This inquiry will discuss
the concept of governmentalities as a theoretical framework for analyzing the United
States and France as participants in the international legislative discourse.
This thesis considers over twenty pieces of contemporary legislation and looks
for recurring themes. The conclusions here are drawn from rhetorical themes that
emerge. In order to address the question presented, the domestic legislative history of
the United States and France will be compared. From this position, American and

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
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French approaches to the International Covenant on Economic, Cultural, and Social
Rights will be compared.
Literature Review
The concept of ‘governmentalities’ provides a theoretical framework for
addressing the process of educational policymaking. The term ‘governmentality’ is
attributed to French philosopher Michael Foucault. Foucault defined ‘governmentality’
as, “'the manner in which the conduct of a mass of individuals comes to implicate an
increasingly marked manner, the exercise of sovereign power.”9 ‘Governmentalities’
proved to be a transformational framework for understanding the struggles of the
different populations in a society and has been applied by countless political scientists,
educators, and philosophers in a diversity of scholarship.
Governmentality & Goals of International Education Policymaking
Numerous scholars have elaborated on Foucault’s definition of governmentality.
For example, the concept of ‘governmentality’ has been defined as, “a way of explaining
the establishment and exercise of political power …(that) involves the regulation of
populations through multiple institutions and technologies in society.”10 In contrast,
governmentality has referred to the acts of a dominant group exerting their power for
the purpose of defining, control and utilizing a minority group in order to further the
ultimate goals of those in power.11 The latter definition emphasizes the function of
governmentalities as tools for evaluating power relationships in a social discourse. It
would appear that the governmentality as an “exercise of power” focuses on functional
!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
B. Curtis, Foucault on Governmentality and Population: The Impossible Discovery, The Canadian Journal of
Sociology, Vol.27 (4) 505 (2002).
10 K. Mitchell, Neoliberal Governmentality in the European Union: Education Training and Technologies of
Citizenship, Environment and Planning D: Society and Space, Vol.24, 389-407, 389 (2004).
11 Beasley at 17(2005).
9
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activities while the definitions focusing on governmentality as a means of profitable
outcomes focuses on a power dynamic in the process of governance. Gramsci’s theory
of ‘cultural hegemony’ is relevant to the function of governmentalities as related to
power. The dominant power, or ‘hegemon’, frames the discourse, which is located at the
intersection of “consent and force”.12 In other words, those in power will frame
situations and discourse to their advantage. Hegemonic systems are democratic to the
extent non-dominant groups are receptive to the parameters and guidelines established
by the dominant group.13 Further, “A society in which the life chances of certain of its
members are reduced because of their culture cannot lightly claim to embody
democratic values.”14 Whether an objective application of governmentality as a theory
or a subjective subscription to power assertions associated with the theory of cultural
hegemony, both theoretical frameworks are useful when analyzing the international
education discourse.
Scholarship has drawn a correlation between political action and the social role
of education. Monesta argued, “education is a field where theory and practice, culture
and politics inevitably merge together, and where achievement combines with social and
political action.” 15 This assertion illustrates positional tensions in the politics of
educational policymaking.
The educated individual is the adapted person, because she or he is a
better ’fit‘ for the world…this concept is well suited to the purposes of
!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
A. Monesta, Antonio Gramsci (1891-1937), Prospects, The Quarterly Review of Comparative Education,
Vol.23 (3/4) 597, 600 (1993). (see A. Gramsci-1926).
13 A. Monesta, Antonio Gramsci (1891-1937), Prospects, The Quarterly Review of Comparative Education,
Vol.23 (3/4) 597, 600 (1993) (see A. Gramsci, 43-1929).
14 Erwin Epstein, Social Class, Ethnicity and Academic Achievement: A Cross-Cultural Approach, The Journal of
Negro Education, Vol.41 (3) 202-215, 215 (1972).
15 A. Monesta, Antonio Gramsci (1891-1937), Prospects, The Quarterly Review of Comparative Education,
Vol.23 (3/4) 597, 600 (1993).
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the oppressors, whose tranquility rests on how well people fit the world
the oppressors have created, and how little they question it.16
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The concept of governmentality provides a framework for analyzing a nation’s
approach to international instruments addressing education policy. Considerations of
contemporary social events and controversies serve to highlight participant
subjectivities.

Hence, the concept of governmentality is particularly useful for

examining the philosophy and doctrines involved in forwarding a national and
international education agenda.
International education policy objectives are frequently tied to ending oppressive
practices and promoting human rights.17 Unfortunately, when analysts focus on one
aspect of the policymaking process they often overlook critical policy concerns. 18
Reviewing the legislative history in domestic and international policymaking may assist
in filling the void in discourse. The following section will delve into the structural and
social nuances of the United States and France as a first step towards understanding
how structurally different countries approach international education policy.
Systems of Governmentalities
The legal standards of the international community are governed by the ‘rule of
law’. The term ‘rule of law’ refers to a state’s equitable application of laws and the
ability of its citizens to have a voice in the policymaking process. The structures of
governing systems vary widely despite adherence to the general rule of law. The
construction of a state, the selection of state leaders, and the amount of power afforded
to state leaders, determine distinctions in governing systems. The contrast of these
!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
Paulo Freire, Pedagogy of the Oppressed. Race/Ethnicity: Multidisciplanary Global Perspectives, Vol.2
(2), 163-175, 166 (2009).
17 Rubenstein at 850.
18 Id. at 852.
16
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governing structures illustrates the association between embedded cultural views and
the construction of education policies.
Generally, a democracy is a government whose citizens are equal participants in
the legislative process. Democracies are designed to encourage and enable free political
self-determination by granting all citizens equal access to the political process. Political
actors are required to adhere to procedural rules and to accepted decision-making
processes.19 A republic is a government whose power is localized in order to ensure that
citizens are able to convey their will. Governing authority is concentrated in portions
of a country that taken together constitute a nation. The United States and France are
examples of democratic republics, or governing systems that are both a republic and a
democracy.
Governing by Constitution
There are three primary sources of laws. The most basic source of law is
custom, or legal practices viewed as obligatory that serve to maintain ties between
people. A second source is jurisprudence, or the scholarly body of principles. Finally,
the most familiar source of law is enacted or formally drafted law.
As a source of customary law, constitutions serve multiple purposes. Perhaps
the most important function of a constitution is to serve as a statement of a nation’s
view of itself. Constitutions articulate philosophical social rules and general constructs
of the legal principles that will guide a society. They are a mechanism for realizing a
national identity. Both the United States and France rely on constitutions as the
cornerstones of their social orders.

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
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Id. at 31.
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The United States has the longest standing constitution in the world.

Substantively, the Constitution has mostly remained in tact despite 27 amendments. It
outlines the power distribution in the American government designed to prevent the
concentration of power in any single entity. The American Constitution also outlines
fundamental rights that are guaranteed to all citizens in the interest of equality.
In contrast, the France has ratified five distinct constitutions. Each constitution
represents a unique republic, maintaining many of the key principles of its predecessor.
The post-revolution constitution of 1783 marked the establishment of the modern
French state.

The Constitution sought to destroy the vestiges of the French

monarchy.20 Hence, the newly established government was based on revolutionary
ideologies that encouraged ‘statism’, or the glorification of the nation state.21 The
Constitution created a centralized state unified by a non-technical legal system that was
easily understood by the common citizen.
Common Law v. Civil Law Systems
Governments have unique structures for interpretation and application of its
laws. The common law and civil law systems are the most prevalent systems in modern
governance. These systems rely on multiple sources of law to varying degrees. The
general distinction between systems is the source of law with the greatest distinction
arising from the role played by the judiciary.
The common law tradition is retrospective in nature. In a common law country,
the judiciary looks to prior court rulings as the basis for resolving a legal controversy.22
!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
Id. at 28.
Id.
22 John Merryman & R. Perez-Persomo, The Civil Law Tradition: An Introduction to the Legal System of
Europe and Latin America (3d) 20, 27(2007).
20
21
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This system has historically roots in Great Britain and was conceived as a method for
enforcing the King’s law in a unified manner. The interpretation of the King’s law was
based on the similarity between a set of a facts and conditions. Common law systems
highlight the significance of considering historical factors when addressing
contemporary issues.
Common law judiciaries are generally designed with a hierarchical unified court
system. Legal controversies work their way through the various courts until reviewed
by the highest court.23 Common law countries give judges discretion when interpreting
codes. The United States has the quintessential common law judicial system. The
judicial system is linear, or hierarchical in nature. Subsequent courts are empowered to
hear matters referred to them by lower courts. Additionally, higher courts have the
ability to refer cases back to lower courts to resolve specific issues. Ultimately, judicial
rulings in a common law country serve as source of law.
In contrast, the civil law legal tradition relies almost exclusively on explicit
rules, or codes. Codification is a process of establishing a system of laws. Court
systems in civil law countries are fragmented with a great deal of regional input.
Autonomous and distinct courts hear controversies based on the topic at issue. Civil
law court systems have been described as, “a set of two or more distinct structures.”24
This system is often referred to as ‘ordinary judiciary’. An ordinary judiciary has a
monopoly on national adjudication charging judges with interpreting and applying the
basic code.

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
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Id. at 86.
Id.
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Following the French Revolution, the new government developed codes
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designed to apply to all citizens and independent of the whims of a monarch. The 1783
Constitution required the separation of the legislature and judiciary in order to ensure
full representation of the people. To fulfill the constitutionally mandated separation of
the legislature and judiciary required the development of a clear code. Under the
French Judicial Code, judges are limited to selecting the appropriated code to avoid
judicially made law. Thus, the French legal system is a prime example of adjudication
by ordinary judiciaries.
Codes are not entirely unique to civil law legal systems. The United States has
also promulgated codes on the both the federal and state levels.

The distinction

between the uses of codes in the two systems is the term’s expression of a given
ideology.25 Common law or civil law countries share a great deal in practice despite the
distinct roles played by the judiciaries in these systems.
Presidential v. Parliamentary Systems
Basic characteristics of constitutional republics include a head of state and
representatives elected by citizens. An additional feature is the separation of governing
bodies designed to empower the citizenry. These characteristics are at the heart of a
state’s power distribution and citizen political empowerment.

Presidential and

parliamentary systems are the primary engines for power distributions in modern day
democracies.
A president functions as the head of state in a presidential system. Citizens elect
the president by either direct or representational vote. In a direct vote election, each
!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
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vote is counted with the candidate earning the majority of votes winning.
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contrast, indirect vote elections are determined by percentages of vote distributed to
delegates. Presidential powers are typically consistent with the role associated with the
position of a head of state. The president is largely responsible for foreign policy while
domestic policy is largely left to the legislature. Additionally, a president does not have
the authority to dismiss any other branch of government.
The United States is an example of a presidential system. The United States
government was designed with ‘checks and balances’ by holding each branch of
government being held accountable to the other branches. The American government
is divided into three branches. The Executive branch is the Office of the President. The
President is charged with maintaining national security and serves as the nation’s
official spokesperson. The Judicial branch is charged with interpreting the law and
Constitution. The American people elect the President and Congress by indirect vote
while judges are appointed.
The Legislative branch is Congress, made up by the House of Representatives
and Senate. Congress is responsible for lawmaking. The prime responsibilities of the
distinct houses of the American Congress reflect basic republican values. The House of
Representatives controls the nation’s finances with each member representing a district
within a state. In contrast, the Senate approves treaties and presidential appointments
with each member representing the entirety of a state.
In a parliamentary government, the mouthpiece of the legislature is a prime
minister who ensures the implementation of a nation’s social policy. The legislative
body grants the prime minister legitimacy and holds them accountable. An important

!
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feature of this system is the method for electing officials. In a parliamentary system,
citizens often vote for a party rather than a candidate. The prime minister as the
executive office operates in tandem with the legislative arms of government. Semipresidential systems have a president and prime minister who are equally engaged in
the running the government.

Often referred to as a mixed system, the president

appoints the prime minister who may dissolve the legislature at the president’s request
by a vote of no confidence.
In contrast to the United States, the French system has a mixed system of
government. The French government includes the Office of President, a bi-cameral
Congress, and judiciary. The French President and General Assembly are elected by
direct vote, while the Senate is elected by indirect vote.

However, the French

government also includes a prime minister. The French President is responsible for
ensuring the ‘function of government’, while the Prime Minister is accountable to the
National Assembly.
Principles of International Law
Definitions of international law are vague at best.

Generally, the term

international law refers to agreed legal principles between sovereign nations. In the
past, international law was directly developed between two nations to achieve a
common goal in response to a contemporary concern.

Today, international

organizations are the primary vehicles for addressing the concerns of multiple nations.
Similar to principles of domestic law, international customary law permits a
country to become bound to a principle as the result of ratifying a legal community.26
!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
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Steinhardt et al., International Human Rights Lawyering: Cases and Materials. St.Paul: West
Publishing (2009).
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Although non-binding, soft laws permit countries to sign on to a concept or principle
without becoming legally bound. Consequently, these instruments create a climate
where a concept may become incorporated into legally binding instrument. Examples
of soft law include declarations and resolutions.
The asserted goals of international education policy are world improvement and
self-realization in an ever-changing world. These goals are accomplished through legal
instruments. Several key legal instruments addressing education will be outlined as a
reference point
International Legal Instruments Addressing Education
International education policies are generally asserted through covenants and
resolutions. As a starting point, the Universal Declaration of Human Rights is one of
the most influential pieces of international education policy. The Declaration called for
education to be free at the elementary level. It also called for higher education to be
equally accessible on the basis of merit.27 The goal of the Universal Declaration of
Human Rights was to fully develop the human personality. The Universal Declaration
of Human Rights represents, “the first comprehensive catalogue of human rights by a
global international organization.”28
The Convention Against Discrimination in Education was drafted in response to
the educational exclusion of disadvantaged populations. The Convention called for the
elimination of educational exclusions on the basis of race or political affiliation at all

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
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Universal Declaration on Human Rights, G.A. Res. 217 (III) A (Dec. 10, 1948).
Steinhardt et al, International Human Rights Lawyering: Cases and Materials, St. Paul: West Publishing, 3
(2009).
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29
educational levels. The instrument’s goal was future oriented, intent on creating an
equitable educational access for all populations.
In contrast to its predecessors, the Declaration on the Right to Development
called for the correction of historically rooted discrimination. 30 This is a unique
international instrument in that it is retrospective in nature. The Declaration’s purpose
strived for,
The elimination of the massive and flagrant violations of the human
rights of the peoples and individuals affected by situations such as those
resulting from colonialism, neo-colonialism, apartheid, all forms of racism
and racial discrimination, foreign domination and occupation, aggression
and threats against national sovereignty, national unity and territorial
integrity and threats of war.31
The primary goal of the Declaration is described as,
The promotion of, respect for and enjoyment of certain human rights and
fundamental freedoms cannot justify the denial of other human rights
and fundamental freedoms.”32
Educational instruments have focused on the distinct levels of education
perceived to be key to an individual’s development over time since 1946. The 1989
Convention on the Rights of the Child was developed during the period marked by the
end of the Cold War. 33 The Convention called for free primary education, the
availability of diverse types of secondary education, and for the accessibility to higher
education. This instrument’s goal was to develop each child’s personality to the fullest
extent possible without oppression on the basis of political affiliation, cultural
background, or race.
!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
Convention against Discrimination in Education, G. Conf. of the United Nations Educational, Scientific
and Cultural Organization (December14, 1960).
30 Declaration on the Right to Development G.A. Res 41 (128) A (December 4,1986).
31 Declaration on the Right to Development G.A. Res 41 (128) A (December 4,1986).
32 Id.
33 Convention on the Rights of the Child G.A. Res. 1386 (XIV) A (1959).
29
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commitment has remained stagnant. Initiatives continued to address many of the same
issues early instruments were designed to resolve. Concerns over a perceived lack of
meaningful action by the international community led to a meeting of world leaders at
The Hague in 2004. The Hague Recommendations Regarding the Education Rights of
National Minorities addressed the ongoing inequality in education institutions around
the world.34 The Recommendations emphasized the value and right to maintain an
individual’s culture, language and heritage in the educational process.35 The following
discussion will outline American and French educational systems in order to evaluate
methods of implementing international educational policy.
Educational Structures
A nation’s social fabric and a state’s interest as a governmentality is exercised
through the construction of its social institutions. This is particularly true as related to
the institution of education. Educational institutions articulate a state’s desired social
structure.

Moreover, they serve as the locus of citizen creation.

The designs of

American and French educational systems represent the ultimate exercise of
governmentalities.
United States
As previously discussed, the United States is a common law country that relies
on a combination of constitutional law, legislative action, and judicial rulings. In the
United States, “the primary public responsibility for education is reserved respectively
!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
Organization for Security and Co-operation in Europe, The Hague Recommendations Regarding the
Education Rights of National Minorities, High Commissioner on National Minorities, (October
1,1996).
35 Id.
34
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36
to the states and the local school system and other instrumentalities of the states.”
American governance of education falls under Article X of the Constitution.37 This
provision grant states the power to govern where the Constitution is silent; therefore,
each state has jurisdiction over the school systems within its borders. Education is not
explicitly addressed in the American Constitution. Nevertheless, the Supreme Court
has repeatedly asserted a government interest in education.
Formal education is generally compulsory in the United States until a child’s
16th birthday.

Students attend grades kindergarten through eighth grade, which

constitutes primary school. Students then attend high school as secondary education.
Although a general high school education is available to all students, alternatives are
available.

The most common alternatives are vocational schools or Graduate

Equivalency Diploma programs.
Vocational schools are generally completed in a shorter period of time than a
traditional high school. American vocational schools train students in a variety of
practical occupational skills. Vocational training in secondary education includes the
areas of agriculture, trades and industry and home economics, business and office
administration. The Graduate Equivalency Diploma, or GED, is another alternative
secondary education option. The GED program is a battery of tests that measure high
school level academic skills. Conceptually, successfully passing the tests would provide
students returning to school with the academic credentials necessary to gain access to
quality jobs and post-secondary education institutions. The effectiveness of alternative
secondary education as been the source of debate will be discussed here later.
!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
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U.S. Dept. of Ed., §3402 Congressional Declaration of Purpose (1979).
U.S. Const. Amend. X (1789).
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The goal of the French school is analogous to the goal of American schools. The
French principles of liberté, egalité, and fraternité are the republican principles, which
are the basis for the state’s claim of responsibility for transmitting the basic values of
the public sphere.38 Article 34 of the French Constitution is the primary directive for
education.39 Under Article 34 of the French Constitution, compulsory education begins
at age 3 and continues until a student’s 16th birthday.40
The French educational system is centralized with all schools following a
specific ‘track’.41 The first three stages École maternalle, École premeire, and college
are identical for all students. These stages correspond to the American grades of
kindergarten through eighth grade. Upon completing the third stage, an advisory
board determines the secondary school appropriate for a student.
There are three primary forms of secondary education in France. The Lycée is
the general high school and preferred choice.42 Following 3 years of studies, students
become eligible to sit for the Baccalaureat, or BAC. The BAC is the equivalent to an
American high school diploma and is required for admission to a post-secondary
institution. In the alternative, students may be routed to a Professional or Technical.
These schools are generally located in the urban areas of France and can be completed
in one third of the time necessary to complete the Lycée.

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
Id. at 290.
Elvin at 111 (1981).
40 V. Dundas-Grant, International Public Policy Sourcebook: France (Vol.2) F..Bolotin,Ed., Greenwood
Press: New York, 62 (1989).
41 Dundas-Grant at 62.
42 Id.
38
39
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prepare them to become skilled workers in administrative or manual fields of work.
Technical schools provide children with industry specific training.

In some cases,

technical schools function more as apprenticeship programs, with students attending
school one week and working the next. Students in Professional and Technical schools
may gain certification upon completion of the programs. After a two-year program, a
student may earn a Certificat d’Aptitude Professional. Alternatively, students may be
selected for the more prestigious Brevet d’Études Professionalles, which is completed in
three years. The Brevet d’Études Professionalles is comparable to the Baccalaureat,
which is required for attend to a post-secondary institution.43!
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CHAPTER TWO
LEGISLATING EDUCATION
There has been little change in the American and French educational structures
over the last hundred years. What has changed, however, are the policies related to
each states’ desired social structure. These changes correlate to the early years of the
modern states. To this end, methods for implementing international education policy
must consider the context in which they are to be implemented. The thrust of this
analysis is to address: Whether embedded discriminatory practices prevent nations from
to committing to international human rights laws.

This section will address the

relationship between a nation’s domestic policy and international policy decisions by
analyzing the American and French governing systems.
Domestic Constructs
Policies are developed in a time specific context. A nation’s unique social fabric
influences the decision-making process. A historical review of the United States and
France illustrates this point. A review of the national systems will provide a lens for
analyzing legislative choices related to international educational policy.

Early in

American and French history, the United States and France attempted to address the
importance of education through the legislative means.

These nations’ education

policies have evolved with the most significant shifts in policy occurring in the decades
following World War II.
!
!
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Early Legislation
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The American education system is decentralized and education policy is largely
left to the states. Nevertheless, there are numerous examples of American attempts to
legislate education at the federal level. In contrast, the French system is centrally
regulated on the federal level. For the purpose of this comparative analysis, this section
begins by analyzing two examples of early federal education legislation in the United
States and France.
Early American Policy: The Northwest Ordinance
America’s position in the international economic marketplace was largely due to
the slave driven agriculture of the country’s southern region. In contrast, slavery
played a limited role in the industrial northern economy. Consequently, the North took
and anti-slavery position reflecting the regional differences in early America
particularly regarding the subject of slavery. There were several pieces of legislation
contributing factors to the social distinctions between the North and South but none as
significant as the Northwest Ordinance of 1787.
The Northwest Ordinance of 1787 (herein ‘Ordinance’) was designed to govern
the newly acquired lands known as the Northwest Territory. France and Great Britain
controlled much of the Northwest Territory prior the ceding the land to the United
States. The Northwest Territory consisted of the modern states of Illinois, Indiana,
Ohio, and Wisconsin. The Ordinance outlined transitional plan and the governmental
structure to be used in the new territory.
In many respects, the Ordinance laid the foundations for what would become the
Unites States Constitution. However, the Ordinance expressed concepts absent from
the Constitution.

First, the Ordinance explicitly prohibited slavery based on the

!
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principle of the equality of all men. Second, the Ordinance explicitly asserted the
education of children as a government interest.

Social controversies related to

education persist in the modern American discourse.
Under Article VI of the Ordinance, slavery was expressly prohibited in the
Northwest Territory. At the time of the Ordinance’s passage, France and Great Britain
had already abolished slavery.

Thus, Article VI was largely attributed to the

relationships between the United States and its more progressive neighbors of France
and Great Britain. Although runaway slaves were to be returned to their owners in
slave states, Article VI remained an early indictment of the American institution of
slavery.
In addition to views on slavery, education was identified as critical to the success
of the Northwest Territory. Under Article III, “religion, morality and knowledge,
being necessary to good government and the happiness of mankind, schools shall
forever be encouraged.” An originalist reading of the Ordinance demonstrates the early
American belief in education as a necessary and key component of an emerging
American society.
Article VI and Article III of the Northwest Ordinance failed to be incorporated
into the American Constitution, despite the incorporation of the vast majority of the
principles articulated in the Ordinance.

The absence of these articles in the

Constitution laid the foundation for philosophical contradictions in contemporary
American policy. For example, the states formed under the Ordinance retained a great
deal of the document’s substantive principles in their state laws. However, these states
promulgated some of the most oppression anti-Black laws in the nation, and thus failed

!
"#!
to apply Ordinance principles in practice. Similar conflicts exist related to the right
to an education.
The Ordinance demonstrates the correlation between international relationships
and the formulation of domestic policy. The Ordinance prohibited slavery because it
was unacceptable to French and British counterparts. Consequently, the failure to
prohibit slavery in the American Constitution demonstrates the longevity of
discriminatory worldviews.
Early French Legislation: The Jules Ferry Laws
Jules Ferry is perhaps the most notable figure in the development of the French
educational system. As Minister of Instruction, Ferry introduced the legislation that is
now known as the Jules Ferry Laws. The “Ferry Laws” were a series of statutes that
permanently altered the French educational system.

The Law of June 16, 1881

established the French system of free public education.1 The following year, Ferry
introduced additional legislation involving two transformational concepts.

The

legislation of 1882 made primary education compulsory and mandated secular
curriculums in schools.2 The premise of Ferry’s approach to education was simple;
education should be secular and accessible to all. He viewed the educational system as
the crown jewel of the French republic and boasted that he had “succeeded in making
the social organisms of society exclusively secular”.3
Ferry was committed to the overarching principles in the laws bearing his name.
Ferry believed that the people were at the heart of Republic and the State represented
the people. Based upon this premise, Ferry he reached two conclusions. First, the
!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
1
2
3

Loi 16 Juin 1881 (1881).
Loi 28 Mars 1882 (1882).
Id.

!
"#!
government had a duty to educate its citizens. Ferry argued, “the first duty of a
democratic government is to maintain incessant, powerful, vigilant and efficient control
over public education, we insist that this control belong to no authority other than the
state”.4 Second, there is no place for the Church and its political influences in education.
Ferry argued, “we cannot admit, we will never admit, and this country of France will
never admit that the State can be anything but a secular one”. 5 Following the
implementation of the Ferry laws in France, system of education was exported to the
French colonies.
France and the United States asserted a government interest in educating
citizens. In both instances, education was viewed as essential to the function of a
democratic state. In contrast, the United States and France took diverging views of the
role of religion and citizenship formation. While the Ordinance drew correlations
between religion and citizenship formation, Ferry expressly excluded religion from the
education sphere. Early cultural views of race and religion are embedded in national
legislative views and persist in contemporary legislative choices.
Contemporary Legislation
The social fabrics of the United States and France changed dramatically in the
years following World War I. Two key impacts emerged from the ashes of the war.
First, the sheer level of number of nations involved raised an international awareness
that physical proximity was insufficient to separate effects and concerns of sovereign
nations. Second, the power and social infrastructures of many nations were decimated.
Consequently, the migration of foreign populations altered American and French social
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identities. The institution of education became an instrumental tool for addressing a
new social reality as a consequence.
American Educational Policy: Acts of Congress
The escalation of the Cold War placed the focus on new technologies at the
forefront of the political discourse. For example, the National Defense Education Act
1958 was drafted in response to the launching of Sputnik.6 Under the direction of
President Truman, the Act was designed to ensure America produced highly trained
individuals capable of competing with the Soviet Union. The Bill’s stated purpose was,
To strengthen the national defense and to encourage and assist in the
expansion and improvement of educational programs to meet critical
national needs; and for other purposes.7
In addition to Cold War fears, domestic poverty was increasingly a domestic
concern. The American government faced a great deal of domestic unrest stemming
from poverty and unemployment. In 1963, the Vocational Act included training in the
areas of business and office administration in order to create develop skilled workers.8
The issue of poverty spawned concerns beyond civil unrest. Large portions of
disadvantaged populations in America had sought refuge in communist ideologies
attributed to the Soviet Union. The Civil Rights Acts of 1964 grew out of the fear of
the spread of communism and the grassroots movement known as the Civil Rights
Movement.9 Under the Civil Rights Act, discrimination in American public schools was
prohibited and facilitated by desegregation. The Act defined desegregation as,
The assignment of students to public schools and within such schools
without regard to their race, color, religion, or national origin, but
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"desegregation" shall not mean the assignment of

students.10
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The Civil Rights Acts were later integrated into the Federal Education regulations.
The goal under §100 of the Department of Education Regulations was,
To effectuate the provisions of title VI of the Civil Rights Act of 1964
(hereafter referred to as the "Act") to the end that no person in the
United States shall; on the ground of race, color, or national origin, be
excluded from participation in, be denied the benefits of, or be otherwise
subjected to discrimination under any program or activity receiving
Federal financial assistance from the Department of Education.11
Poverty concerns persisted in the following decade. President Johnson spurred
an initiative he dubbed the war on poverty. The Elementary and Secondary Education
Act (herein ESEA) consisted of a comprehensive set of programs designed to assist poor
and disadvantaged populations in accessing a quality education.12 The ESEA was
amended several times since its passage and programs designed under the Act have
been expanded. At its inception, the Act was designed in,
Recognition of the special educational needs of children of low-income
families and the impact that concentrations of low-income families have
on the ability of local educational agencies to support adequate
educational programs, the Congress hereby declares it to be the policy of
the United States to provide financial assistance (as set forth in this title)
to local educational agencies serving areas with concentrations of
children from low-income families to expand and improve their
educational programs by various means (including preschool programs)
which contribute particularly to meeting the special educational needs of
educationally deprived children.13
The ESEA set the stage for current American educational policy. During the
Regan administration commissioned a report known as “A Nation at Risk” (herein
ANAR). Written in 1983, the report outlined the important role education plays in the
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American future. In light of education’s relative importance, the report analyzed
the contemporary issues and provided explanations for those conditions.
ANAR made a number of scathing indictments of the American educational
system. According to the report, America’s world supremacy had been compromised.
The report committee reasoned global competitors had begun surpassing the United
States as a result of an education system that had eroded in the midst of mediocrity.
They claimed support systems that enabled America’s greatness had been dismantled.
Schools are now burdened with demands beyond the scope of the traditional educational
role. The report claimed the result of American inefficiencies in education has yielded
high academic and financial costs.
The report cites a quote by then president Ronald Reagan placing education as a
key importance to the nation’s success.15 Implicitly, it posited the nation had a standing
commitment to education. The underlying idea was that America must maintain a
competitive edge, which requires sufficient education for all of its citizens. To that end,
citizens must as have a shared ability to address problems. The committee based these
expectations on what they referred to “the promise first made on the continent: All
regardless of race or class or economic status, are entitled to a fair chance and to the
tools for developing their individual powers of mind and spirit.”
In 2001, the administration of George W. Bush introduced a transformative
amendment to the ESEA.

The Bush administration’s amendment to the ESEA is

known as No Child Left Behind (herein NCLB). The specific purpose of the Act was,
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“To close the achievement gap with accountability, flexibility, and choice, so that no
child is left behind”.16 The unique aspect of this amendment was the increased emphasis
on domestic competitive funding and funding for private institutions.
Recent American education policy has seen resource competition shift inwardly.
The attention to education during the periods between the Johnson and Bush
administrations demonstrates the shift in national concern related to American
competiveness. On one hand, legislation has been passed in the interest of international
competition. Title 20 Section 1121 of the United States Code was designed to address
globalization concerns.

This provision addresses the importance of supporting

programs that train individuals to participate in the larger global community. Its stated
purpose was,
The security, stability, and economic vitality of the United States in a
complex global era depend upon American experts in and citizens
knowledgeable about world regions, foreign languages, and international
affairs, as well as upon a strong research base in these areas.17
On the other hand, American policy has shifted its position with regard to
educational inclusion. The country became more interested in the preconceived notion
of an ‘illegal immigrant’ problem.

Thus, conservation of resources from illegal

immigrants who burden the system was led to the introduction of the “Illegal
Immigration Reform and Immigrant Responsibility Act of 1996” (herein ‘IRIRA’).
Congress subsequently passed into law.18 Proponents argued Congressional action was
necessary in order to prevent the proliferation of and continued circumvention by illegal
aliens in the American welfare system. Under the IRIRA, illegal aliens would,
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Not be eligible on the basis of residence within a State (or a political
subdivision) for any postsecondary education benefit unless a citizen
or national of the United States is eligible for such a benefit (in no less
an amount, duration, and scope) without regard to whether the citizen
or national is such a resident.19
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Of interest to this discussion is the provision addressing educational benefits. Under §
505, individuals who cannot establish legal residency in the United States are barred
from receiving educational benefits determined on the basis of state residency.
Currently proposed legislation has directly addressed the impact of globalization by
revisiting immigration concerns in education policy. If enacted, the DREAM Act would
repeal § 505 of the IRIRA.
The DREAM Act represents an egalitarian measure designed to address the
issues facing long-term illegal aliens who lack legitimate American residency.20 The
Act establishes eligibility requirements, provisional period requirements and a roadmap
for implementation by a federal administrative agency. The purpose under the Act is,
To amend the Illegal Immigration Reform and Immigrant Responsibility
Act of 1996 to permit States to determine State residency for higher
education purposes and to authorize the cancellation of removal and
adjustment of status of certain alien students who are long-term United
States residents and who entered the United States as children, and for
other purposes.21
The National Defense Act, Vocational Act, and A Nation at Risk, addressed the
role of education in the international competition arena. In contrast, the Civil Rights
Act and subsequent incorporations of legislation into educational regulations addressed
social unrest stemming form discriminatory practices.

Despite a wave of anti-

discriminatory legislation addressing issues in education, exclusionary legislation
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persists in contemporary education legislation. Just as the Ordinance addressed
discrimination associated with slavery, discrimination appears to correlate with origin
in contemporary legislation.
French Educational Policy
France prides itself on being a secular state, thus ‘laïcite’, or separation of church
and state, is fundamental to French culture. Inherent to the concept of laïcite is the
freedom of religion. The notions of religious freedom and laïcite have been fragilely
negotiated throughout French history.

Religion has played a major role in the

educational discourse, with laïcite viewed as having greater significance.
The last 60 years, however, has witnessed a shift in the acceptance of religion
and private institutions. The Debré Law of 1959 governs private education institutions.
The Debré Law expressly states the French government’s commitment to respecting
freedom of legitimate private educational institutions.
Suivant les principles définis dans la constitution, l’Etat assure aux
enfants et adolescents dans les éstblissements publics d’enseignement la
possibilité de recevoir un enseignment conforme á leurs aptitudes dans
un égal respect de toutes les croyances. L’Etat proclame et respecte la
liberté de l’enseignement et en garrantit l’exercise aux établissements
privés régulièrement ouverts.
In accordance with the principles defined in the Constitution of the State,
assuring children taught in public establishments the possibility to
receive an education that conforms to their aptitudes and equally respects
their beliefs. The State proclaims and respects the freedom of teaching
and guarantees the exercise to establish private educational institutions
openly. 22
In 2000, the French Education Code incorporated the Debré law. The incorporation of
the Debré Law is significant because it legitimized the calls for Islamic educational
institutions by France’s large Muslim immigrant population.
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"#!

French education system is found in the Education Code.23 To this end, the French
General Assembly passed the Education Act of 1963.24 The Act was designed to ensure
that every child had the opportunity to live up to his or her potential.25 Under the Act,
L'éducation est la première priorité nationale. Le service public de
l'éducation est conçu et organisé en fonction des élèves et des étudiants.
Il contribue à l'égalité des chances.
Education is the first national priority. The public service to education
is conceived and organized in the interest of students and contributes
to the equality of (life) chances.26
Despite the explicit support of equal educational opportunities, the influx of
African and North Africans led to tensions related to educational equity. It has been
argued that a disproportionate percentage of minority students are placed in
professional or technical schools. Consequently, these students were deprived of access
to higher educational institutions, which required a Bac for admission. In response, the
Haby Act of 1975 revised the 1963 Education Act.27 Under the Haby Act,
Tout enfant a droit à une formation scholaire qui, complétant l’action de
sa famille, concourt á son éducation. Cette formations scholare est
obligatoire entre six et seize ans. Elle favorise l’épnousissement de
l’enfant, lui permet d’acquérir une culture, le prépare á la vie
prfessionnelle et á l’exercise de ses responsibilties d’homme et de citoyen.
Elle constitue la base de l’éducation permanente. Les familles sont
associées á l’accomplissemet de ces mission.
All children have the right to an educational experience, involving the
family’s input. The course of education is obligatory between the ages of
6 and 17 years old. The program should enable the child to acquire a
culture and prepare them for professional life and the to exercise their
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responsibilities of a citizen. This is the permanent base of education.
Families are a part of accomplishing this mission. 28
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The effect of the Haby Act’s passage was that professional and technical students
were afforded the opportunity to obtain the coveted ‘Bac’, or the equivalent of an
American high school diploma.

Thus, professional training for students from the

bottom third of ability are now considered lycées.

Legislators reasoned the

development of additional Bac’s was to grant students, “a practical goal rather than to
study for its own sake.”29
Nevertheless, de-colonization and the migration that followed World War II
fueled a growing French immigrant issues in the political discourse.

Underlying

concerns were equal access to education and how to best handle a largely Muslim
immigrant population.

Immigration is closely related to children’s social role in

institutions of education. A child’s path to citizenship lies largely with his educational
experience.30 Under the Code;
La condition de résidence habituelle en France pendant cinq ans n’est pas
exigée pour l’étranger francophone au sens des dispositions de l’article
64-1. Un décret en Conseil d’Etat fixe les conditions dans lesquelles les
organismes et services publics, et notamment les établissements
d’enseignement, les caisses de sécurité sociale et les collectivités
territoriales, informent le public, et en particulier les personnes
concernées par le présent article, des dispositions en vigueur en matière
de droit de la nationalité.
A child sheltered in France and brought up in conditions that allowed
him to receive, during five years at least, a French education "from either
a public body, or a private body offering the features determined by a
decree in Conseil d'Etat.31
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In dealing with systemic concerns, issues arose regarding government
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bureaucracy. With the continued growth of government, there were calls from local
municipalities to retain a degree of control in education decision-making process. Local
municipalities claimed there was a need for flexibility in handling the diversity of
student abilities and backgrounds.

Local municipalities and governments have

controlled the administration of schools since the 19th century.32 The Act of 13 August
2004 on local authorities and freedoms increased the powers of local elected authorities
when it comes to education. France has placed a significant emphasis on the role of
government as secular.
Pour garantir ce droit dans le respect de l'égalité des chances, des aides
sont attribuées aux élèves et aux étudiants selon leurs ressources et leurs
mérites. La répartition des moyens du service public de l'éducation tient
compte des différences de situation, notamment en matière économique et
sociale.
In order to guarantee the right of respecting equality of chances,
assistance is granted to students according to their resources and their
merits. 33
In 2004, the LOI n° 2004-228 du 15 mars 2004 encadrant, en application du
principe de laïcité, le port de signes ou de tenues manifestant une appartenance
religieuse dans les écoles, collèges et lycées publics was passed. The law bans wearing
conspicuous religious symbols in public schools.

It was adopted by the National

Assembly, Senate, and promulgated by the President. The law expanded the French
principle of laïcite, or separation of church and state and passed as an amendment to the
French Education Code.34 Under Article 1;
Dans les écoles, les collèges et les lycées publics, le port de signes ou
tenues par lesquels les élèves manifestent ostensiblement une
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appartenance religieuse est interdit. Le règlement intérieur rappelle
que la mise en oeuvre d'une procédure disciplinaire est précédée d'un
dialogue avec l'élève.
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In public schools, colleges and secondary institutions of education, the
wearing of symbols or apparel, which ostensibly manifests a student’s
religious belief, is forbidden. The regulation calls for a disciplinary
procedure proceeded by a dialogue with the student.35
When law was put into effect on September 9, 2004, the number of students
arriving at school wearing the veil dropped from 639 to 12. Consequently, there has
been an increase in the establishment of Islamic schools since the passing of the law.
Arguably, the debates surrounding the Loi 2004-228 point to deeper social issues and
concerns.
American and French legislative choices over the last fifty years are a clear
testament to the role of social constructions, governmentalities, and contemporary
conditions.

The numerous pieces of legislation designed to address immigrant

populations and religious minorities point directly to perceived threats to the national
social ideal.

Similarly, legislation designed to increase world competitiveness is

indicative of perceived threats to world power positions. It is from this position that the
United States and France construct their approaches to international education
provisions such as Article 13 of the International Covenant on Economic, Social, and
Cultural Rights.
International Covenant on Economic, Cultural, and Social Rights
The intersection of governmentalities and contemporary conditions has been a
constant force throughout the legislative histories of the United States and France. An
analysis of American and French approaches towards Art.13 of the International
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Covenant on Economic, Social, and Cultural Rights provides a useful context for this
discussion.
The International Covenant on Economic, Social, and Cultural Rights (herein
‘ICESCR’) passed the United Nations General Assembly on December 16, 1966 and
entered into force on January 4, 1976.36 The goal of the Covenant was to ensure the
fundamental rights associated with maintaining a respectable quality of life.

The

Covenant’s preamble includes the assertion that,
Recognizing that, in accordance with the Universal Declaration of
Human Rights, the ideal of free human beings enjoying freedom from
fear and want can only be achieved if conditions are created whereby
everyone may enjoy his economic, social, and cultural rights, as well as
his civil and political rights37
The rights protected under the ICESCR include, access to healthcare, economic
autonomy, and education. Educational rights are addressed under Article XII of the
Covenant. The legal instrument recognizes a number of rights including every child’s
right to a basic education. Articles 13 and 14 set forth minimum actions towards
education required by party states.
Under Article 13, state educational institutions should strive to achieve four key
goals.38 First, education systems should be designed to encourage the full development
of the human personality. Second, institutions should be designed to encourage a child’s
full sense of dignity. Next, education curriculum should strengthen respect for human
rights.

Finally, education should strengthen respect for internationally recognized

fundamental freedoms. Article 14 introduces the methods for achieving these goals.
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The ICESCR recognizes the capacity and limitations of party state. Under

"#!

Article 14, states agree to develop a plan of action within two years if they are not in
compliance when becoming a party to the covenant. These states are to develop a plan
of action designed to progressively achieve free compulsory education for the entirety of
its’ citizens. Despite the Covenant’s attempts to address methods of implementation, its
success has been minimal at best.
The Committee on Economic, Cultural, and Social Rights is responsible for
monitoring and implementing the provisions of the International Covenant on
Economic, Social and Cultural Rights. Unfortunately, many of the citizens throughout
the world have yet to realize the benefits of education as a human right. To this end,
the Optional Protocol was conceived to address the inefficiencies of the Covenant. The
Optional Protocol (herein the ‘Protocol’) was adopted on December 10, 2008. The
Protocol was drafted in part:
With a view to achieving progressively the full realization of the rights
recognized in the Covenant by all appropriate means, including
particularly the adoption of legislative measures.39
The need for the Protocol demonstrates the inability of the international community to
design effective education policy.
American & French Approaches towards the ICESR
The ICESR was drafted during the East and West’s struggle for cultural
domination. During the cold war, the West stressed civil and political rights. The
West’s position focused on the establishment of democratic systems of governing and
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free trade in capitalist economic systems. In contrast, the East stressed economic,
social, and cultural rights. Rooted in Marxist philosophy, the East’s position favored
the desires of the individual as a component of government. As a result, the West has
historically resisted the legitimacy of eastern concepts of economic, social, and cultural
rights.
The United States was a signatory to the International Covenant on Economic,
Cultural, and Social Rights in 1965 but ultimately failed to ratify the Covenant. During
the 1980’s, the Carter Administration was a proponent of the ratification of the
Covenant. The Administration presented the Covenant to the United States Senate
claiming the Covenants provisions could be progressively implemented. 41

The

Administration described the Covenant as goal driven rather obligation driven. 42
Nevertheless, the Carter Administration was unable to persuade the Senate.
The Administration of the next president held a less favorable view of the
Covenant’s ratification.

The Reagan administration took an undermining position

towards the Covenant.43 Then Assistant Secretary of State Richard Schifter claimed
that specialized experts should address issues related to housing and development.44
Schifter criticized the Covenant for proposing choices between formal guarantees and
the actual delivery of things such as medical care and housing. 45 The ultimate
conclusion under the Reagan Administration was that ratification would be
inconsequential to the United States.
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Arguably, American interpretations were incorrect and incongruent with the
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Covenant’s objective and purpose.46 According to Alston,
There is ample evidence to support the argument that the
rejection of economic social and cultural rights in the context of
American foreign policy was largely motivated by the desire to ensure
consistency with a comparable domestic policy agenda that has been
pursued with vigor and considerable success throughout the 1980’s.47
In contrast to the United States, France signed and ratified the International
Covenant on Economic, Cultural, and Social Rights. The Covenant went into force in
France February 4, 1981. France’s ratification made the country subject to the asserted
principles and responsible for any available remedies. Although France ratified the
Covenant, the country did so with multiple reservations.
France entered three declarations and three objections to the Covenant.48 First,
French government declared that its obligations under the U.N. Charter trump
obligation under the Covenant. Next, the government declared that existing French
laws governing alien access to social benefits were compatible with requirements under
the Covenant. Finally, the French government declared that country would implement
Article 8 according requirements established by the European Union Social Charter.
Regarding obligations, France raised objections to actions by India, Bangladesh,
and Pakistan.

France claimed that India’s reservation regarding Article I of the

Covenant was tantamount to creating additional conditions. Similarly, France claimed
Bangladesh and India’s declarations destroyed the legal effect of Covenant provisions.
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Id. at 380.
Id.
48 United Nations Website: Treaty Collection Page. Retrieved at:
http://treaties.un.org/Pages/ViewDetails.aspx?chapter=4&lang=en&mtdsg_no=IV3&src=TREATY#EndDec
46
47
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This discussion of the ICECSR has identified concepts critical to the
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international education policy discourse. It has highlighted the implications of types of
international law and distinguished the levels of obligation associated with a nations
decision to become legally bound to an instrument. Placing international instruments
within the context of international education policy creates a space for discussing the
power tensions associated with the international community.

CHAPTER THREE
IMPLICATIONS
The question of whether embedded discriminatory worldviews prevent a
nation’s commitment to international human rights laws is best answered; probably not.
Although this is not the definitive conclusion typically sought by social scientists, the
legal nature of the issue presented makes a legal conclusion appropriate. This analysis’
focus on American and French approaches is for demonstrative purposes. In no way
does this inquiry claim that all developed nations can, or should, be understood in the
ways discussed here. Nevertheless, the evidence shows that a state’s social fiber is
established nearly from its inception. In the case of the United States and France,
variations in social constructions are slight with the true differences lying in their
methods of delivery.
Domestic Implications
The evidence indicates that governmentality’s legislative choices correlate with
its commitment to certain national values. Hence, the claim that state approaches are a
manifestation of systems of governing is inherently flawed. The conclusion emerging
from this comparative analysis is that embedded worldviews account for differences in a
nation’s commitment or resistance to international education policy. Regardless of
whether a country ratifies or simply signs on to a legal instrument, the practical
implications vis á vis policy implementation remains the same.
!
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Systems of Governing

The evidence suggests governmentalities look to sources of law to validate
policy decisions.

In states governed by constitutions, political actors look to

constitutions during the policymaking process in order to ensure legislative decisions
are aligned with constitutional values. Constitutions serve as the supporting authority
for policy arguments to their political constituencies.
In France, the Debré law sought to ensure education policy conformed to
constitutional principles.

The French ban on veils was also supported by the

constitutional principle of laïcite. The United States’ reliance on the constitutional
principles is often subtle and requires interpretations of the nuances of legislative
language.

However, American references to governing authority are a clear

demonstration of constitutional values. Although this analysis does not speak to nonconstitutional nations, the evidence suggests that comparable sources of law would yield
similar results.
Additionally, political actors look to precedent when making policy decisions in a
common law system. Civil law countries look to ordinary courts when policy decisions
are called into question. On the topics of citizenship and immigration, both common
and civil law systems illustrate the connection between citizenship and education. In
the United States the passage of the IRIRA and the introduction of the DREAM Act are
examples of the correlation between citizenship and education.

Similarly, French

legislation has aligned the path to citizenship with the amount of French education an
individual receives.
Moreover, the evidence shows that political actors look to whether policy
decisions are made within the scope the given authority.

In both systems, policy

!
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arguments are made by looking to legislative authority in the context of the
contemporary political climate. The 10th Amendment of the American Constitution
emphasizes the importance of local control. Similarly, the French Law of 13 August
demonstrates the French commitment to republican values by empowering local
municipalities.

Systems and sources of law are ultimately instrumentalities of

governmentalities. Consequently, the motivating factors are virtually identical despite
the differences in systems.
Early Legislation
The contrast of United States and France illustrates that systemic differences do
not entirely account for the differences in state approaches, but rather in the delivery of
legislative choices. Education systems are designed to reflect cultural and historically
based norms. A great deal is revealed by the review of early education legislation. The
evidence points to the oppression of American minority populations and French
immigrant populations as an exertion of their interests of governmentalities.
Early American legislation reflected regional divides and illustrated the
republican value of local empowerment. Laws were arbitrated by the political and
economic interests and solidified by 10th amendment sovereignty of independent states.
These values also served as support for the disenfranchisement and oppression of
African-Americans.
Similarly, the Jules Ferry laws emphasized the values of education while
simultaneously proposing the subjugation of colonial subjects. The Ferry laws reflected
statism and populist thought by introducing a single vision of French values,
assimilating through education, and solidifying the separation of church and state.
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These examples of early education legislation laid the groundwork for modern
education standards.
Contemporary Legislation
During each period in modern American and French history, domestic
legislation has been drafted in response to a contemporary condition. Contemporary
conditions have threatened the function of governmentalities, they seek to quell social
unrest, tap needed resources to address economic threats, or to boost governmentality’s
power position for political purposes in response to contemporary conditions.
The arguments posed in ANAR illustrate an attempt at legitimization of the
government’s approach and position on education. The power tensions articulated in
ANAR vis á vis world domination have and continue to be reflected in domestic policy.
Ironically, ANAR claimed the country was founded on the concept of ‘education for all’.
The exclusion of minorities, the institution of slavery, and principles of separate but
equal, points to the contrary. Written less than 20 years after school integration,
ANAR seemed to overlook the historical evidence regarding the exclusion of certain
populations.
French concerns have historically turned on the protection of French
sovereignty and domestic secular values. Despite seemingly altruistic motivations, the
French school system has developed the practice of degrading the curriculum for certain
populations.

The French government grants institutions the discretion to, “either

emphasize or slow down the diffusion of those tools to social groups that were
increasingly distanced from their technical use, learned or literary.”1 The selection of
students for French alternative schools could be construed as discriminatory in practice.
!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
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Id. at 264.
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Under French law, distinctions among citizens are viewed to undermine the basis of
the state that seeks to educate its citizens. Reviewing legislative action in this area
further supports the argument that legislative choices often exclude certain populations
from the educational process.
International Implications
The penetrating effects of international relations are one contemporary
condition that surely gives rise to a nation’s legislative choices. Despite the existence of
legal instruments expressing international education standards, the realization and
implementation of policy goals has been a challenge for the international community.
Arguably, the single greatest hindrance to success is a state desire to guard their
interests as international and domestic governmentalities.
International Covenant on International, Economic, and Social Rights
A review of history of the International Covenant on Economic, Social, and
Cultural Rights reveals the existence of significant contradictions between the rhetoric
and action of developed nations.

Developed nations are generally responsible for

crafting the legal instruments that assert international policies.

They frequently

pressure undeveloped or emerging countries to improve their human rights policy
positions by imposing economic sanctions, issuing reports, and occasionally resorting to
military force.2
The United States and France have played pivotal roles in the establishment of
the international community. As military and economic powers, both countries exert a
great deal of influence holding permanent seats on the U.N. Security Council. It is
tempting to attribute the as an explanation for a state’s commitment or resistance to
!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
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Thompson at 323.
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international education laws. In the United States, the separation of powers can
serve as a barrier to policy implementation. Although the President has the power to
sign international treaties, the power of ratification ultimately lies with the Senate. In
France, the sheer number of competing legislative voices is an obstacle to the passage of
international policy.
To this end, the evidence shows that the United States and France frequently
design international education policies to apply to the ‘other’, or less powerful nations.
For example, state commitment can be influenced by the potential for domestic effect.
According to Alston, “we avoid actions that create major value confrontations.”3
The French policy of maintaining cultural dominance remains clear by the
positions taken by the French related to domestic and international legislation. France
has participated in all the international conventions related to culture and education.
Moreover, France is signatory to virtually every major international declaration,
convention, and treaty produced by those conventions. On its face, France appears to be
the ultimate proponent of human rights. However, a closer analysis of the French
discourse related to international policy-making process reveals an underlying
adherence to a domestic value system maintaining a desired model of society. This
particularly holds true as it pertains to education.
The United States voices support for education policies while refusing to be
bound to the espousing instruments. American non-compliance is primarily achieved by
trivializing the overarching policy principles. While France interpretations validate the
manipulation of Covenant obligations to suit their needs. These interpretations protect
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Alston at 384.

institution of education as a tool for maintaining a social structure that favors the
economically and politically privileged.
Conclusion
International education policies illustrate a pragmatist argument for world
improvement through the use of resources. International education policies advocate on
behalf of democracy through the appreciation of cultural differences. Thus, the goal of
education policymaking should involve rhetoric and action that encompass critical
engagement, cultural concerns, and most importantly the role of the individual.
Since systems of governing are not the source of approaches, a substantive vision
should guide the education policymaking process.

Education policymakers should

encourage an understanding of historical and cultural knowledge of individual states. It
may be equally important to learn about others in order to contextualize the full global
landscape.
Thus, we arrive at the crux of the argument. Social and cultural practices that
violate human rights cannot control decision-making.4 Governmentalities are likely to
ignore vulnerable populations political obligations and constraints.5 Consequently, “the
path of least resistance will be attractive despite coming at the expense of the most
disempowered people, subjugating them to egregious violations”.6 When powerful
nations exert their perceived moral authority related to human rights, their
effectiveness is often short lived.

4
5
6

Rubenstein at 852.
Id. at 854.
Id.
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